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Comment on the decision of the Court of Cassation regarding the possibility of
trespassing on private property

Dr. Widad Wahib Lahmoud
College of Law, Thi-Qar University, Iraq

Abstract

When we reviewed the decision of the Federal Court of Cassation numbered (5238 / Civil Authority / 2019), we found that the
court allows the person who trespassed on the property to own it in exchange for compensation. Necessities permit what is
forbidden, but when we study the issue of private property and the rule of necessities permit prohibitions, we find nothing that
allows the court to expropriate the property, because the right of ownership is a sacred and inviolable right and also it is a
constitutional right, and this constitutional right may not be expropriated except for the purposes of public benefit, and according to
fair compensation, and therefore we will follow a decision The court above and before commenting on it and the issues raised by
the decision, we must clarify the meaning of private property, and the meaning of the rule of necessities permitting the prohibitions
upon which the court relied in indicating the extent to which the above court decision could be valid, and we conclude with that a
conclusion summarizing the most important findings we have reached in reviewing the court’s decision.

Keywords: private property - necessity - transgression - public benefit.
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