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Abstract

This research aims to examine the conceptual and foundational framework of the arbitration agreement,
elucidating its legal and jurisprudential characterization. The research problem crystallizes in the legal and
jurisprudential debate surrounding the determination of the legal nature of the arbitration agreement (whether
substantive/contractual, procedural/judicial, or mixed), and the impact of this characterization on the course
of arbitral proceedings and the rights of the parties. To address this issue, the research adopted a descriptive,
analytical, and foundational methodology through an inductive examination of the provisions of the Saudi
Arbitration Law, issued by Royal Decree No. (M/34) dated 24/5/1433 AH, alongside an analysis of relevant
jurisprudential opinions and judicial applications.The research concluded with several fundamental results,
most notably: asserting that the Saudi legislator adopted the "compromise approach" (the mixed or dual
nature), wherein the arbitration agreement is deemed a formal consensual contract in its formation and
source, and a procedural judicial act in its effect and purpose. Furthermore, the study demonstrated that this
characterization yields highly significant legal consequences, foremost of which is the endorsement of the
"autonomy of the arbitration clause" (severability) principle, separating it from the underlying original
contract. It also establishes that a plea invoking the existence of an arbitration agreement is a procedural plea
that ousts the jurisdiction of state courts. Accordingly, the research recommends exercising utmost diligence
when drafting arbitration clauses in commercial contracts and calls for the issuance of consolidated judicial
guidelines based on Saudi court applications to enhance the effectiveness of arbitration as a system of private
justice.

Keywords: Arbitration Agreement, Legal Nature, Autonomy of the Arbitration Clause, Saudi Arbitration

Law, Plea of Lack of Jurisdiction.
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