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International Tourism Contract and Its Impact on Determining
Legal Jurisdiction

Dr. Hind Faez Al-Hasoon
Lecturer, Law Department, Hilla University College, Babylon, Irag.

Abstract

There are basic controls set by the state regarding granting entry visas to Irag, including granting entry visas when a
foreigner arrives at the airport if he is from the Gulf countries, but if he is from outside the Gulf countries, it granted
granting the visa to groups (five people) and more to competitors with the guarantee of one of the tourism companies,
the latter is Responsible for putting it into the program in case any problem appears, and if the number of foreign
visitors is less than five and they have a direct paid reservation at the first or premium hotels, the latter undertakes
with the Tourism Authority or the company is responsible for following up the entry visa to facilitate procedures
inside Iraq with the obligation to remove them in Upon the expiration of the period of time for their stay.

Keywords: International tourism, legal jurisdiction, entry visas
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Introduction
Topic idea

Tourism is one of the contemporary social phenomena that enjoys a special importance in the
lives of individuals as it has an international dimension. individuals and their behavior of an
international character.

Importance of the topic

The need to reconcile the requirements of the state's right to secure its safety and preserve its
entity and the interests of its nationals, and what requires observance of the rules of international
law and international covenants.

Reasons for choosing the topic

1. Increasing the movement of people across international borders.
2. The shortage under private international law for this study
3. The difference in the legal status of a tourist under this contract.

Problem research

The most important basic problem is to address the tourism contract by defining the jurisdiction
and the state’s authority when concluding it between the tourism company and the tourist, and the
most serious problem is the procedures related to dimensions through the issuance of forced
decisions and methods of control over them.

Methodology Research

Relying on the analytical approach to find out the phenomenon of tourism and the extent to which
the laws respond to that by addressing the Iragi law and comparative laws and referring to some
international conventions.

Structure Research

The study will be in two sections, the first is to know the tourism contract and its international
character, and the second is to determine the legal jurisdiction (legislative and judicial) for that
contract.

The first topic
Introducing the tourism contract

To clarify the meaning of the tourism contract, it is necessary to know what is meant by it and
does it have an international character? Therefore, we will divide the topic into two requirements,
the first to define the tourism contract and the second to show its international character, as
follows.

59

2022 4 s3a)l 2 Aladli gl 5 i a1 i yall Lo Y (3,8 lae



Ogandl 2ia o sl Galaia¥l paas 8o i) g Aalyudl die A 50

The first requirement
Tourism contract definition

It is the contract concluded between two parties, one of whom is a professional tourism agency
and the other is a non-professional, the tourist, and the first party is obligated to provide tourism
services in return for a return from the second party, whether based on a prior organization by the
agency or based on the client’s proposal through general elements like other contracts of
satisfaction A place and a reason with the presence of pillars related to the personality of the
tourist and pillars related to the subject of the tourism contract by highlighting the motive for the
tourism contract, which means the tourism contract is every agreement concluded between the
agent and the customer that includes a description of the nature of the services provided and the
rights and obligations of the parties, especially with regard to the price, payment procedures, price
review, schedule and terms of invalidity Termination of contract (Bashina,2019).

It was defined in the first paragraph of the International Convention relating to the Contract of
Flight, held in Brussels on April 23, 1970 (Agreement text, 1970).

The third paragraph of the same article defines it as “a contract under which a person undertakes
in his name to provide another person, for a total price, with a set of services consisting of
transportation, accommodation separate from transportation or other services related to them”.

The third paragraph of the same article, the trip mediation contract as “a contract under which a
person undertakes to provide the other in return for a price, either to organize a trip or a separate
service or services that allow the completion of any trip or accommodation”.

It is clear from this definition that the tourism contract includes two types of contracts

Trip organization contract, which means representing the role of the travel and tourism agency in
organizing a comprehensive trip for individuals and groups with the provision of related services
inside and outside the country, starting from the first stages and ending with arrival in the country
of origin - the starting point - as the tourist contracts a comprehensive contract not on separate
parts of Contract (Fadel, 2009).

Mediation contract in flight: In which the role of the travel and tourism agency is to sell the trip
organized by the tourism agency or provide a separate service or services without transportation
and accommodation, but allowing the completion of the trip program (Abadi, 2012).

The error in this definition is that if the definition of the contract of the organized trip is in line
with the role of the current travel and tourism agency, and the mediation contract in the trip is in
line with the role of the second class travel and tourism agency, then the task of providing a
service or services separate from transportation and accommaodation is included in the itinerary
Therefore, it does not express any mediation (Al-Numan, 2014).
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Through all of the above, it is clear that the travel and tourism agency performs these services on
its own behalf and not on behalf of another agency as in the case of selling the trip organized by
the first agency in advance, and the role of the second is to mediate for its sale.

The second requirement
International character of the tourism contract

Since the tourism contract is characterized by an international character, and since the contractual
relationship raises the problem of determining the applicable law for the internationally competent
court, but it directly affects in the event that the tourist suffers damage resulting from the breach
of the obligations arising from the tourism contract, then he can recourse from the tourism and
travel agency in terms of filing a lawsuit And obtaining compensation according to the rules of
conflict adopted in this field, and since the contract is the most important means for conducting
legal transactions or actions, whether at the international or internal level (Al-Shargawi, 2002).

It is established that the international contract extends its effects to more than one country, so it
requires that the rules governing it be appropriate to its nature for the purpose of determining the
most appropriate laws for it among the conflicting laws (Shian, 2007), and this takes place
according to the conflict technique in which the dispute judge is guided by the rules of attribution
or the substantive rules according to The subject of the tourism contract, if it relates to interpreted
rules, in which the jurisdiction is determined by the rules of attribution, but if it includes
imperative rules, the ruling will be for the objective rules of necessary application (Yagout, 2004),
meaning that the international character in the tourism contract triggers the conflict of legal
jurisdiction at the legislative and judicial levels, which requires the settlement of that conflict The
most conflicting laws in this case are the law of the nationality of the tourist and the law of the
tourism company and each party that enters into a deal with the tourist, and thus the conflicting
laws will be enumerated by the number of parties to the tourism contract and who contracted or
dealt with the parties. Fire, damage or loss.

The second topic
Legal jurisdiction of the tourism contract

Determining the legal jurisdiction requires controlling the legislative jurisdiction by defining the
applicable law in the tourism contract, as well as controlling the jurisdiction by defining the
competent court.

The first requirement
Legislative competence in the tourism contract

The international tourism contract, like other international contracts, has the parties to choose the
applicable law in the tourism contract in terms of its composition, conditions and effects. The
international tourism contract has to adopt in determining the applicable law the same method that
it adopts in any other international contract (Al-Mugaddam,1981), so it must first conduct the
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process of adapting the relationship within the tourism contract as it relates to eligibility or
formality, and it is conducting an adaptation process according to Iragi law (Article 17, the first
paragraph of the Iraqi Civil Code, 1951).

And according to the adaptation process, he will determine the rule of attribution in question. If it
is proven to him that the dispute is related to the terms of the tourism contract or its effects, i.e.
regarding the breach of contractual obligations, the applicable law shall be determined according
to Article 25/1 Civil, which stipulates that “contractual obligations shall apply to the law of the
country in which it is located.” The common domicile of the two contracting parties if they unite
domiciles, and if they differ, the law of the country in which this contract was concluded shall
apply unless the contracting parties agree or it becomes clear from the circumstances that another
law is to be applied”.

It is clear from this text that the Iraqgi civil law has subjected the contractual obligations or the
obligations arising from the tourism contract to the law chosen by the contracting parties in the
contract with their express will if it was announced in the contract or the implicit will if it was not
announced in the contract, meaning that the judge first determines the expressly agreed law Or
implicitly, but if there is no express or implicit will, then the relevant law is the law of their
common domicile, if they are united as domicile, but if they differ, the competent law is the law of
the state in which the contract is concluded (Al-Masoudi, 2018).

The second requirement
Jurisdiction in the tourism contract

The Iragi law regulating companies, offices and travel and tourism agencies is devoid of
mechanisms for settling the dispute that occurs on the occasion of the tourism contract and
determining the competent judicial authorities regarding the claims submitted by the tourists as a
result of the tourism companies’ breach of obligations towards the matter, as the matter is limited
to the formation of a committee by the Tourism Authority to consider complaints submitted by
Before tourists or travelers against companies, offices, and travel and tourism agencies, and the
status of determining the compensation he is entitled to, which was determined by Article 7 of the
said law. The court of the travel and tourism agency’s domicile or its dealing center, or before the
court of the place in which the obligation arose, or the court of the place of execution, or the court
of the place chosen by the two parties. The court of first instance is competent.

Based on the foregoing, we find that the Iraqi legislator has determined the organization of
judicial jurisdiction, whether it is internal or international, which is tainted by the foreign element
in the civil law in Articles 14 and 15 thereof and Article 7 of the Law No. 30 of 1928 as amended.
A lawsuit against a foreign tourist company before the Iragi courts, and this company was not
based in Irag, and the trip contract was not concluded or implemented in Iraq. Irag, explicitly or
implicitly.

Epilogue
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After completing an international study, the tourism contract and its impact on determining legal
jurisdiction, we draw a set of results and recommendations.

1. Tourism contract is an agreement concluded between two parties, one of them is a professional
(tourism and travel agency) and the other (the tourist). The first is obligated to provide services in
return for a sum of money by the second party.

2. It is considered a composite contract as it is subject to the provisions of more than one contract.

3. We suggest that the Iraqi legislator amend the text of Article 7 in its first paragraph for the
purpose of adding the entry visa for work.

4. We call on the legislator to include the condition of reciprocity when requesting the extension
of the entry visa that the legislator has permitted to extend.
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